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Learning LAW vocabulary with reviewing of true cases

Voluntary or Coerced Confession? SV

By the time | was called to testify at Shirley’s trial, the jury had already heard all of the prosecution’s evidence,
includingthecompelling(1)testimonyofDavidHarding, theState Policeinvestigatorwhohadreporteddiscovering
Shirley’sfingerprintsonthegascanfoundatthecrimescene.Harding’stestimonywasthe keytothe prosecution’s
case because it was their only means of linking Shirley to the arson and burglary of the Harrises” home.

| did not see Harding’s testimony, but | heard about it at length from Bill Sullivan and the media. Harding was on
the witness stand four days offering testimony that supported the version of the case presented by the district
attorneyin hisopening statement. George Dentes, the DA, had told the jury the evidence would show that Shirley
had been at the Harris home on December 23, 1989, that she had poured gasoline on the floor and, in her haste
toleave, had lost her cool, dropped the Can and didn’t have the time to wipe off her prints.

Byallaccounts,Hardingwasanextremelyeffectiveandbelievablewitness. Therewasonlyoneflawinhistestimony,
agapinthe evidentiary chain (2) that Sullivan tried to exploit on cross-examination. Harding described the classic
process by which he lifted the fingerprints from the can with tape. He then told the jury that after photographing
the can and comparing the prints with Shirley’s, he wiped the can clean and discarded the fingerprint tape. As
Sullivan made clear, that meant that no one else could corroborate (3) Harding’s findings and thus all the jury had
to go on was Harding’s word, his sworn testimony (4).

As Sullivan also made clear to anyone who would listen, he thought Harding was a liar. The problem was that
thinking was one thing, proving was something else. | was skeptical and even contacted my brother, a veteran
police detective in a nearby city, to inquire (without revealing why) about Harding’s reputation. My brother was
effusive in his praise of the State Police investigator. Harding, he said, was a rising star, and his brilliant forensic
work had cracked a number of difficult cases. Years later, | would learn that not everyone shared my brother’s
opinion of David Harding. Indeed, when Harding’s boss, Senior Investigator David McElligott, heard of Harding’s
testimony about wiping the can and discarding the tape, he told Dentes, the district attorney, “I'm beginning to
believe there’s something rotten (5) about Harding, and that maybe the woman was never in the house.” When
the time came for me to testify, nearly four months into the longest trial in the county’s history, a trial that would
ultimately include 116 witnesses, | was surprised to learn that the trial was being broadcast gavel-to-gavel (6)
by a local TV channel and was being covered by the national media. Live television coverage of trials in New
York state has since been banned out of fear that witnesses might feel intimidated. | have testified in numerous
televised trials around the country, including this one, and can honestly say that the presence of the camerain
the courtroom had no effect on me. But then, | never have anything riding on the outcome of the cases in which
| testify. | get paid regardless of who wins and loses, and unlike the judge and the DA, | don’t have to stand for
reelection (7).

My testimony was fairly simple but complex in its explanation. Shirley’s statement was not voluntary because
when she was arrested she was on the verge of a mental breakdown and was pushed over the edge by the police
report that they had killed her son. In my view, the police had taken advantage of Shirley’s distraught mental state
through the use of isolation, physical and psychological control, withholding of information, and intimidation.

Before Ihad the chance tofully explainmyexpert opiniontothe jury, Dentes objected, claimingthat my testimony
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wasn’t needed because the lay (8) jurors (9) were capable of figuring out for themselves whether Shirley’s
statement was voluntary. Sullivan countered that the psychology of confessions is well beyond the ken (10) of a
lay juryandthatcourtselsewhereinthe state had acceptedthis kind of expert testimony. Indeed, | had frequently
given such testimony in cases in New York and other states.

The judge asked for an offer of proof. What more, he wanted to know, would | be telling the jury? Outside the
jury’s hearing (11) but on the record, Sullivan and | informed the judge that my opinion was based on numerous
facts. Shirley, a 55-year-old black woman, had been forcibly removed from her home and family at the crack of
dawn by heavily armed but non-uniformed white strangers who literally stormed into her house, drove her to
the State Police station in another city rather the one close to her home, refused to tell her where she was being
taken, why or what was going to happen there, and refused to respond to her questions about the whereabouts
and safety of her mother, son, and grandson.

OnarrivalinCortland, the policeintroduced themselves using their formal titles but repeatedly referred to Shirley
by her first name. While the police refused to answer any of Shirley’s questions, they demanded repeatedly that
sheanswertheirs. Though Shirley tried to remain strong and refused to cooperate despite hours of interrogation,
the police continued to grill her and finally resorted to telling her of the death of her son. That revelation (12)
triggered a natural grief response and led Shirley to become hysterical. The effect of all this, | explained, was
to distort Shirley’s perception, alter her ability to control her behavior, impair her cognitive capacities such as
memory and the ability to reason, and even alter her bodily functions.

After considering what | had to say, the judge ruled that the jury could not hear the rest of my testimony, a ruling
that set off a firestorm at the courthouse and triggered charges of misconduct (13) against Shirley’s lawyer, Bill
Sullivan. Following the judge’s limitation of my testimony, Sullivan and I left the courtroom and were met by a
number of reporters who questioned us about what they had just observed either on TV or in the courtroom. As
onereporter described it, “William P. Sullivan Jr., Kinge’s attorney, said muzzling (14) Ewing dealt a lethal blow to
his defense.” When segments of Sullivan’s comments were aired that night on a local television station, District
Attorney Dentes filed a formal compliant with the state bar authorities, alleging that the defense attorney had
violated the lawyer’s Code of Professional Responsibility (15) “in that, while representing a criminal defendant in
afelony (16) jurytrial (17), he made extrajudicial (18) statements in a live television broadcast which he knew of
reasonably should have knownwould haveasubstantial likelihood on materially prejudicing (19) the proceeding.”

Whether my full testimony would have made a difference will never be known. My own suspicionis that it would
not have made much of a difference. Michael Kinge was dead, and the community still wanted blood. Dentes’s
response to the claim that Shirley’s confession was not voluntary was that Shirley had gone into the interrogation
with two plans. One, he said was, “nobody talks, everybody walks.” The second plan, he argued, was to blame
everything on her son. “She was never broken; she was never coerced,” he told the jury. “She told as much as she
wanted to tell.”

Dentesalsorelied heavily on the one solid piece of evidence that Shirley not only engaged in credit card fraud but
had been part of the earlier crime, at least the arson. In his closing statement, he repeatedly reminded the jury of
the evidence that neither my testimony nor anyone else’s could have rebutted: Shirley’s fingerprints on the gas
can found at the crime scene.

After a day of deliberation, the jury convicted Shirley on all counts. In a press conference on the courthouse
steps—much like the one Bill Sullivan had given when the judge refused to let the jury hear all of my testimony-
Dentes celebrated Shirley’s convictions and pointed to David Harding, who stood next to him, as a hero.

Shirley Kinge did not regard Harding as a hero. In fact, two months later as she faced the court for sentencing, she
made it clear what she thought of him. Shirley admitted having used the stolen credit card and said she accepted
whatever punishment the court might impose for that crime. But, addressing the arson and burglary charges,
Shirley told the judge, “During the trial, the prosecutor called several witnesses who were loose with the truth.
One of these witnesses flat out lied about fingerprints, about conversations with me and about other things, like
wiping the can clean to make it shine.” As for Dentes, Shirley said, He did everything he could to keep the truth
away from the jury.

The judge was unimpressed by Shirley’s articulate (20) statement. He imposed the maximum sentence allowed
bylaw: 15to30yearsin prison. Under the judge’s order, Shirley would be over 70 year’s old prison before she was
even eligible to be considered for parole. However, given the heinous nature of the crimes involved, it was likely
that she would never be paroled and would instead die in prison.
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